


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































I do not know the histmy of the 2009 local law or whether Legislative Counsel, at that 
time, rendered any opinion with respect to this as one cannot be found in the Legislature's 
offices. Considering the history of attempts to enact a Campaign Finance Reform Act going 
back to at least 2000, I have to question, and you will too, why this was not implemented in 2009 
Legislator Tyner was in the majority, if there was any legal basis to contradict our consistent 
position and opinion going back a decade and now even longer. However, I have given 
consideration to the Attorney General Opinions and the cases that I previously cited and at this 
point I find no authority to change my opinion that such a law is preempted by New York State 
Election Law. 

Despite the fact the law had two sponsors and was laid on the desks at the last meeting of 
the Legislature, I do not believe that it is proper for consideration by the County Legislature since 
the County Legislature has no authority to enact such legislation in my opinion. Therefore, I 
would recommend that you exercise your authority pursuant to Rule 4.3(i) to pull the Resolution 
and Local Law from further consideration. I note, that Rule 4.3(i) does require you to provide a 
written explanation to the Sponsors and would suggest that this opinion would provide such an 
explanation. 

Enc. 

For your consideration, I do enclose herewith the following: 

1. A memorandum from myself to Legislators Bunnell and Tyner, dated August 14, 
2006; 

2. A letter from myself to Legislator Tyner, dated June 11, 2004; 

3. A letter from Anthony Quruiararo to Chairman Kendall, dated September 7, 2000. 

If you have any questions, please do not hesitate to contact me. 

Yours very tmly, 

~'fn)ss~c'f'o ~URE_,.,_,,.__ __ _ 

SCOTT L. VOLKMAN 
Legislative Counsel 

cc: Carolyn Morris, Clerk 
Joel Tyner, Legislator 
James Doxsey, Legislator 
Dale Borchert, Majority Leader 
Barbara Jeter-Jackson, Minority Leader 
Catherine Durland, Assistant to the Chair 
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DATE,: 
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Finauoe•, 
law ont 
ofN 

Dutchess County Legislature 
22 Market Street, Poughkeepsie, NY 12601 

/'t,:t 845486-21/3 

MEMORANDUM 

Fred BUllllell, Legislator 

Joel ~yner, Legislato~- . . ._-.41 
. 'Sii:ott Volkin<lll, Legislative CoUD.s•lV 

CampaignF" 

~~0' 

_ . · ~th . ~a1llJe it 
relates to rope suppo1t the 
generaJ.coiiten ~ · · e, • J.uuatters 

· perti\lltlng to •the C · if b11ses sll,pp01t the 
more dlstlnct &g\Ul;l.e Ar)licle 14 oftlie New 
Yor:R:Bleotion.Law, Also, ghlightedthe factih~t 
Roclcland County has adoptedaloo 1aW1'/1ftlfe"sii ject, which has not been challenged, 
andNew Y0rk City;:S Campai!;J:i.Finan¢e Act tliat Wall adopted in. l.9S8. 'l have found 
neither law to have an ltilpact o.n this issue. In fact, the New YodcClty, Campaign 
Finance Act una.erscores the con~l1,1sion that tb'is ar~a ls preempted by Stare Law. 
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There e,dsts an implied iuten! by .the State Legi,Jlature to preell!Pt this area of law 
froni.looa1 oonsl:deratiotl. Si1Jce the proposed local law would impose mare rnstdctive 
ruJes,uponcandJdafos, .inc,msffitent with current-State law, it WQu]d be inappropriate to 
proceed wi1h a propositl .such as th1s. · 

'TM general title ef law is.that l!Jl local g1ovenmw1.ts art\ a\1.1horized to adopt and 
anwni;l Io.ca1 laws, consistent with ih<> Constitution :an;d general Stl\ie law/\, ln relation lo 
the go,;emment,JitOtectjon, order, conduct, safety, health and weli0beingof:persons or 
propel.i;Y therei)).. N::Y. Cowt. Art. IK, ~2(c;): MunicipaJHmne Rufo Law § 
10(l}(ii)(a}.(12). Tb.is is a. btoadgrant ~fth.efofrcepower to lac.al -1e1_overnrnents, New 
York S1:ate,CIµbAssoc1at1on.Jnc.v. Cd;y of New York, .69 N.Y,2d2ll (1987);.F!eople v, 
Cook, .34 .N,Y.2d l0'0(l 974); Office of Attome.y GenerC!l, Op/nlpn 81-48, The tnere- fact 
ihata local law may deal with.some .of the satne matters touched upon by state Iaw .does 
not re11derj11ek1pl)i law invalid, _P.eoQle "Judiz, 38 N,Y,Zd $29(1976), 

'rhetec•are-.·how:e\rer,.two exceptions to thls· exeroise of'this grant ,of pol.lee power. 
New Yo,t State Club As$r>ofalion, 1nc •. v,. C1ty of New York, 69 N.Y .2d 21 i (l98'7J; 
.People v~ .Gook, 3-4 N:Y,,2tl 1Q0(19J~). Firs!, alo.ealgovemme11t ina:ynot adopt a.loca} 
law that is foconslstent with the C0nstitufion-0r a .general State law, N.Y, Const. Art • .Lir 
s2{o)fiJ an,d {ii), Secondly, ,this power may n\ll he ex:etolsed when the State Legislature 
Ms indicated a puiyose t<i,preempt1;he fieJd.ofregulation. Con Edison. v. 'J)iwn.ofRed 
):J'ook, 6◊ N.Y.2d 99 (1983), An1ntentto pri;empta fie!¢ oflawmay bor garnered. from 
dther a deolaratiop: ofStatepo1icy bytlw Legisliiture or by the fact that a comprehensive 
and detailed regulatory s.cherne in·a partlci:iiar area has been enacted by the Ugfalaure. 
Dougal v. Suffolk-Com\tv, U)2 Ab.2d 53i (2c! Dept. 1984),afflrm~d, 65 N.'¥.2d.668-
.(l985), The Electio.n Law is quite cotripre1tensive ijn<l detailed, 'J.'hls iJ:i.dicates that the 
State fnteridiid to .fully occupy )his area, wWch preempts focal legislation that would limit 
campaign•cQntributions or'eXpendit,;res. 

The·Offi.ce oftfte Attorner General has r¢ndi;red two opfnions on pomt te_gl\l'dii:ig 
this precise issue. To 1,d/lition, on ·November 10, 20QO,:the A:1tcirne;r<!te11eral'.s Ofliee 
fou.nd that my predecessqr had ~ccl)rately conclude~ that a wopo~ed law regqrc:ling 
oampaliw:financi!ljl was preempte_d by the J;;lectionLaw: Mbresp.ecifically, ili.tl:ii:.Tnwn 
-ofSouifuur;ptoi, the Town wantei:l to prdmb:!t1l,e award ofniti!riolpal contracts-to persons 
who made. political 0011\fibutiotis to town.offioials for to.Wli :office. Jvew York: Str:ite 
Attorney General Opinion 96-4.6.. Towards 1hat i,nd, the Town Qf Sout)lh.ampton 
ptoposed an amendment whiob would b,ave preolud~d the awarding oftown :cQn,l;racts 
worth more than $1,500 to people who niade pdlfti.cal campaign con1ldbutions.of more 
than $100 to to)Nn officiawlcandldates·fortciwn office, The Attorney GeMral cdntli.lded. 
that the proposed law was "inconsistent with.and preempted by thei'State Election L,iw", 
Id, 

Similarly, ·the Putn_am Count;> Legislature· had proposed a resolution, Which would 
hav<> required dlsclosure ofc<intributions made to a11y courit,y politioillpal.i;Y or candidate, 
:in excess of~lOO, during the onecyeat peiriod pdof tQ. en.tet/.ng :the contract. New York 
8tateAttorney (Jenera/ Opini!m 98..J. Bus1nesses and :Vendors woti)d also have been 
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required to dlsolose the name of the candidate to whom they contributed . .Id. The 
Attorney General 'S O:f'fice·coneluded that the Counfy'11 proposal was preempti;,d by 
Article 14 o:l'tb:e New York State Ble.ctlon Law, g\. · 

Hut; ev,,ui:uore·he\pfuHn'thls opinion was the legislafive history of Article 14 
that the Attorney Gen\ll'al~s Office outlined which tevealed 'll)atthls area was futended to. 
be preempted from local regulatiop; 

The gei1esis ofthesa requlr.eraents [reporting and disclosure ·ofcampaignreceipts 
and ei$endi:fures; and lndivliiual caritdbution 1imrts] wac~ Artie1e 16-koftheprtor 
Ekction LJJ.W; aflde<J;by Daws of 19741:<1narter .604, § 466, Former Nticle 16-A; 
iMluded a declaratioirnf!egisiative .intent: . - , As part of a, recod}fibatlol,i. nfthe 
Eleetion Lliw',Articfo 14 succeeded foililer Artiole 16,A L T976 c!1Z33, This 
ooc@di:l'l◊ation :repres~nt<:>d l! sill'.\pllfioa\ign:and elarkfilcation of e:x,isting· law, 
eliminatingobpole\nmd confliotingpr_ovisions. BilLJ'acket, L U176 ch, 233, 
A:$'semhly'Memor,u1dum in Sllppmi. StiThstanlivephartgeitprimar1lyiffo~ted 
administrative .Procedurei;. 

The.N!\w York State .Board ofE]eclion.s is,gued an official opiri:ionsubsequent to· 
el)actment of Arti◊le 16,Aof the .Ele.cti9n Law r.e?pontling .to an inquiry as to 
whether a'kroal legisliltiv.e tbdfmay-enact a lo'oa[ .Jaw relatlng io 'the regtilat\on of 
campaign financing and practices. NY State Bd ofEleotions 1975 Op. Jio, 7. In 
find1ng that such a looaflaw is. preempted, the BoarJ stated: 

It]he1:ta11scrlpts of the legislatlvedeoates .on the bill enaclfug.Articlc 16-A., tlie 
article's statemimt of.legislative .intent, and tlie differentiafion ofth<;>article'.s 

· pcoviaioll!I betw.een tl1ose .relating to 0andidate~ for stlite .offices and those.relating 
to candidates for local :offioes all lead t.o the oonolusion that tb:e Legislatw;e 
intended Article 16-A to preempt the entire subject matter .ai.ea ofeanipaign 
financing and praotioes, 

New '/orkfJtate AttbrneyGenenil Op!n/on9$-,J,. 

W):iel) I.reviewed •1:MNew York City Campafi!;n Finatice A:ot acloptedihi 1988, I 
found po. 11)gal siut1rl)ii'ty that-would. suggest thilt~tlie DCL is .Ubt preemptail by N.ew Yolk · 
State . .Eleotfon. \In faot; I fo.\md±\irthersupport.tl1llt1tis apr,;,e;npted .atee,, f'C)r t!ieNYC 
Can\jial~ J!Jhauoe Acf is.a pubiip:f\llancfn.g program th.at employn, V'.oluntazy system .of 
contrihutitin,alld ctit:p·enfu'ture caps in exo),ange for public financing;of oertain·City 
~lectipns. NfC A.dmin. Cqdt J§ Jc?Olto 8<11'4; It isnotmanti:atoxy at all, and.1m_plledly 
acknowledf\les that it\$ apre.,mpte.d area,oflaw by makiug it a voluntary sy$tem, Indee!f, 

'"The legislature lntends.·by this 'law to create n·New Y<ir1(',state iioatdfof elections ,vested with authodty 
.and responsibllily for1he execution and ,anf\lfcei)l~nt qf ~IL Iaws.relatil'lg to the electiv~ franchls~ anf\o 
.further mandate full nnd•comp•fote,iiisolo.sure of call)p;ignJinm:icfug and practl.oes; an<l to m~intolti citizen 
.confidence in and full partlcjpa(io.o in·th<>polltioalprocess of oui state to the end thatlhe gov.orillrlentof 
thw state•be and remafu e1ter resporci!ve1o the needs .and dictates-o{lts-,resl(lents iu tfielilghest and h<lblest 
tr:adiffons ofa .free·s.oc'iety.') 
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the Act provides that construction 'of ihe law shall 110t be meant to ''prohibit the making 
or r.eceipt of contributions to .the <jitfont permitted by ilia election faw or to pemiit lhe 
malting or receipt <>fcontrib\ltions otherwise prohibited," NYC Admin ·code § 3-714, 
Moreover, the legislative.intent providesihat the NYC'.Qainpaigu Finance Act, "will 
supplement and be consistent With state .lii.w, '!'he .eo\lllelldoes :not intefld by the 
enao!tnent of'this local 'law 1o prohibit,0,1:,y person frm.n 1naking orreet>tvinE any 
campaign contribution~ to the ex;te11t aJJoweii by state Iaw,,,or tiq1eri:nit any'person to 
mak~ or teed ye S4$h couml;mtioliS 'W@n pr&Jiib:(ted by state law: Rather.it intends by 
mea.ns :consiste!lt with.sti.te law, to ensure an open and tlemQoratic ro!itleai system that 
lnspirestl1e.aonfidonoe andparticipationofits citizens;'' NYC Admin. Code§ 3-.714, 
Decla~atlon ofltlgislative intentandfiniiings. 

Finally, the fact that the RooklantlCanipa\gn Finance Law (adqpted m 1997) :has 
never been the subject o'f'a legal challengeln no way provides .the DCL w.itl1 the 
appropriate Iezal authority to \llldertal<ie suchaJril'las1lte, 

In smnmarx, in.light,ofthetiumeroMs opinions conqhiqio.gtl)is area to be 
preeiuptild, toge'ther wlth: the· a1>k11owledgement fyythe NYC COlUlCil ihat ,their Campaigii 
lfo:1ance A!lt ls a voluntary program meanH6,becon:ifstelit \'lith state law, it is tny:opfoi◊n 
that•a venture propospig campalgn,reforrn ih~Us. wholly pr partly mconsistent ,w:ith .State 
law wotild'.bea hazardous fegalproposition for:il):eDCL,, 

Cc: l'lrild!Otd 1<,enda!l, Chajr 
Roger fllgglns, Minority Leader 
l' atrloia Hohinanti,, clerk 
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~CONml)])NTIAL LEGAL l\!IATERIAl, 

SEN'I'VM, FACS;IMU,E 

l:lradfordKendall, Cha'irrilful 
Dutchess Ci:n.iiity iegis1ahire 
22, Market Street · 
Pouglikeepsi~, NY 1Z60} 

RE: ProposeiiLocatLawRe~arcilng Camp~ign.J,;1inan~ing 

Dear Chairman Kenda)l: 

j 

We are submittii\g this memotandum ln answer to you:r.c.oncems wjfh ieferenoe to the 
prnposed focal law regarcHng discfosure ;iUid filing tbqpirements, 

'.!'he Munioipa.l Il:ome.ktile Ll\w and Aiticl<> 14 oHli~ :New Yoi:k St1ite C'onstiiutiori.gil'es 
local gai<t0mtl.f)!\f~,, i,ric(udm,g c.0i!htie., ilie <ttJ.fuon\y to !l.llact ioc;a! Ja.ws Whio]J. .eJ:~ nqt jn~o111iistei;it 
with tlie •Con$tituJ;iq11 or "get1eral"\awe:of (be .Statp, More: specific_~}ly; iti_s fy 'C\~legaiJgll of \hs> }J q ]ice 
power qf the goyermng :h6iiy wJ1)dh relates ;to tp.e conduof aµi,l wcilt being 9ffudividuah wiJhin fhe 
J'u,ri;s(\l9fiQ\lal JitnJla •Of th.a IX!Ut)icipiil ,government - Municipal H0lile ·Rule Law S.eotion 
i O(l}[fi)(w)(l2}. 

The a1itli0rifygivento fo.oaJgcivetbnients pmsuant to the.'.Ml'inicipa!B:ome Rule.Law fuust, 
howeve»; tie coll!llste11t wit'h thfC0JJst1tulid1,.~lld tither·'!geMraf' law~ ei!.ac;te_<:fby th¢ Ne.w: Yoik 
State Legislature, Tf. a geyneral_ Star~. statlit(i exfots.t~gatding th~ .'ful:ife¢t matt~r' of the prOposei:l 
legisfatio1i,, it shows a le.&islaah,e intent to pre:empt ·1ooal l¢1!;fsfatlon, ,See ConsotldateilEilisonCa. 
Y, '.rownofRea Hoot, .6QN¥2d:9.9(19Jl~). . . 

With respect.toi:IJs())osme cifcampajgn,reo.eipts, ~xpell'.oitures '111d lil)litsqfb,inttibution_~, it 
is obvfous tb/lt Artiok 14 oft\re Ni;w York State Electl,,nLil.w shows <> legi1l§ctiveinientto pi;een1pt 
the field. Jn 197/i an,opiajo,1 of.tneNew Yor-k State B0ard ofElecti01rs r.egarilfug .Article l6(a) .of 
the Election L!!-W (now A,rt!c)'e.14) in ·ifr'eot fafilcales that the Eleotioh Law preempts fue ,entire 
sl'ibjecl·mafter ofcanipaign ftnances·whetl1er it be for-Staie offices or local offices, Thu~, wber.e a 
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;' 
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' 

State law indicates a purpose to pre.empt an .entire. field,JocaI regulations which oon:flict With t)ie 
S.t.ate.sJatute are ~onsidered to be prohibited. See Gon.solidafed Edison Co. -v. Town of'Red Hook 
cfted above. See alse );:tobinv. lhc, Village of.Heiripstead, 30 lNY2d 347 (1972). 

lii 1998 ih.Opini©nNo, 1998-3 the-Attor)ll)yGen.etitl resµo11\iedto anwgujry):ry:t\1-e(Jo~ty 
of Putnam regarding aproposeihespli.!tlim by llle PU!l\$11 County l,,<;>gislature.·that requirf,dwrit/;e!l 
di,mllmtre 0f po)iticai confrlbuffol1ll by1r!lv-en\iotfand !JnY{lte·)lusi)l~~!l/1 t\1a\ entere_g i'!}tf conlJ;acts 
to perfotnt Countyw.or;J;:; Too disvloswe requi,edrelatedto u.orilrib;utiof)s in.excess of$l00-durfug. 
il1);1 clilell5lw ,!.em;; · 

The Att0mi,y·(}el).er!ll'.citedthe•1975 Opinionof tlieNew Y mkState 'Board of Jilectlo1is atid 
also olteda: l9~QQplnionof1he-AttomeyGenerl!I (N0.1-995-4.o)':. The Attorney Genenil's Opiru.011 
qu11!ect· the 1995 opinion in pfut as follows: 

''It 1s evid~nt .from the compreb(itlliive xiatnre ofth<l Eleciol1Law that the State 
iJ.iten de!!t<l occupy fuily \!,el):!:~ o~.qatupi\lgiii;gntiibutiQ!l 1-\ml.!s, 'leavfngn0:room 
for gddl\ional focal re~\aifon. Ar!icle i,4; pmy.lif~s fo_r de/ailed: r~po:rling anci 
disclosure pf .ca1,:ipaigp, rec~fJ>.ls .(l!ld ,.extr<ll\Qiture.s ani:l establlshes<indiwdual 
contrihution Jin,its. ';!'hes.~ lirrii!& we designed. to apply to· -elections for party 
pqsl,ti<,ms M(! to .ele~ti.s>J!S ,f9r .andnomlnati:ons fot all public offices, including 
tb.ose•at the local level. NY Election Law,s·ection 14-Ul[, et seq;'' · · 

OONCI:USION: 

'.I'he:·Couitfy's pri)ptsa\Jo eni\Qt !j: local Jaw ,egatdin_g c~mpaign ifnwicJ11g is i,o.t PoJ1Si~w11-t 
with the Con$tlmtfo,u anil the general stat\ltes. of the SfiM of l'l:ew l'Qrk, Artide "14 of the Eteciton 
Law requii:es ,lisc)qsur_e o( receipts und exp~udttl!!'etl ;md ~•t;ibli;lw~ jn<)lv'id;ai limits for 
contributlonstolJOliµca,l caQdiclates, lnasrn.,ucl;\ ~s Attic le 1,t0f!heElection La,wis a.general stafillle, 
it h~s pr~euipli.,o !he :!J-e1(l regai:ding. coumbutiorur; expenditures lihd diifolosure by •potitical 
oantlidate;,, Tl)ereJs 110 ,sp<;>cial distinction regarding ithe Jiro_poseil 1uoni .1awhereh1,. {:ons.equently, 
.it is .;,iµ-.opinion.lhaf the Municipal Hofue Rule Law does not auth6nze Dutchess doimfy'to enact 
local legislation. tegardi:ng,flllng_..requitemerits and discioswe ofcampaign. contribuilons. 

Very i111ly yours, 

QUARJ'ARARO ANIYQUAR'!'ARARO 

AMQ/ps 

BY:~-----------
Jmthony l\,1'.. Quartararo 

cc: Palttcia J. I:Io])n;iai1Ii, Clerl<;, Dutcl:i.ess c;:Orp:1iy ~glsJ[lt\:l!e 
Dr., Duwe SJ.h{tl:i, Legislator, Dulclxe.ss County L~gM!iture 
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DUTCHESS COUNTY DEPARTMENT OF LAW 
JAMES M. FEDORCHAK, COUNTY ATTORNEY 

County Office Building 
22 Market Street 

Poughkeepsie, New York 12601 
Tel. (845) 486-2110 • Fax (845) 486-2002 

MEMORANDUM: 

TO: Marcus J. Molinaro, County Executive 

FROM: James M. Fedorchak, County Attorney 
Caroline E. Blackbum, Senior Assistant County Attorney 

DATE: June 1, 2017 

SUBJECT: Pay to Play Legislation- Legal Research 
Our File No. G-1705-D 

Issue: Does the Dutchess County Legislature have the authority to adopt a local law 
governing "Pay-To-Play"? 

Answer: No, such a law is preempted by Article 14 of the NYS Election Law, and a trilogy 
of United States Supreme Comt decisions call into question the constitutional viability of a Pay
To-Play Law of this nature. 

I. Background 

The Pay-to-Play Law was laid on the desks on April 11, 2017. Its salient provisions are 
these: 

(I) No professional business entity which contracts with Dutchess County or its boards 
may make a monetary or in-kind contribution in excess of $250.00 per year to an individual 
County Legislator or candidate if that legislator votes or approves the contract, 

(2) No professional business entity which contracts with Dutchess Comity or its boards 
may make a monetary or in-kind contribution in excess of $1,000 per year to the County 
Executive, County Clerk, County Comptroller, District Attorney, or Dutchess County Sheriff, or 
a candidate for any one of those offices, if that person would approve or vote upon the contract, 

(3) Before being awarded any County contract, each professional business entity must 
submit a sworn statement that he has not made a campaign contribution within the last 4 years, 



(4) the Commissioner of Dutchess County Office of Central and Information Services 
(OCIS) must search the New York State Disclosure Statements filed by County Elected Officials 
for the past 4 years to dete1mine whether any potential contract awardee has contributed to a 
campaign in excess of the amounts stated above, 

(5) The County Executive must create a "Doing Business with the County of Dutchess" 
database wherein the County Executive shall compile a list of professional business entities 
doing business with the County. 

(6) This local law does not apply to General Municipal Law 103 contracts, to sole source 
providers, or to emergency contracts. 

(7) Businesses who violate this local law shall have their contracts declared null and void 
and shall be disqualified from contracting with the County for 4 years. 1 

II. State Preemption 

The Dutchess County Legislative Counsel has issued various opinions from 2000 to 2014 
that a local law substantially similar to the cuITent Pay to Play Law cannot be adopted by the 
Dutchess County Legislature because Article 14 of the New York State Election Law entirely 
preempts a local legislative body from enacting its own campaign finance laws. We have 
reviewed Legislative Counsel's memoranda, as well as Article 14 of the Election Law and 
relevant case law, and we agree that the matter is preempted by State statute, and that 
preemption, standing alone, gives snfficient reason to defeat consideration of the law. 

Municipal Home Rule Law and Atticle I 4 of the New York State Constitution give 
counties the authority to enact local legislation which is not inconsistent with the Constitution or 
with general laws of the State. Additionally, where the State has enacted legislation which 
occupies the entire field, a local legislative body is prohibited from enacting additional regulation 
on the subject - even if that legislation is arguably "consistent" with the State law - unless the 
State law clearly and explicably empowers a local body to do so. Robin v. Village of Hempstead, 
30 NY2d 347 (1972). A1ticle 14 of the Election Law has entirely preempted the field of 
campaign contributions, independent expenditure limits, and disclosure of campaign financing 
without exception, and fmther regulation is thus not permitted. We address relevant sections of 
A1ticle 14 of the Election Law for your review: 

14-102: Statements of Campaign Receipts ... to/by Political Committees 
Requires every political committee to file receipts. 

14-104: Statements of Campaign Receipts to/by Candidates 
Requires any candidate for election to public office to file receipts. 

1 We note that we have several questions regarding individual aspects of this local law. We shall 
withhold discussion of these issues, however, due to our conclusion based upon total preemption 
and constitutional viability. 
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14-106: Political Advertisement and Literature 
Requires that all ads, television scripts, internet, text message, or any other printed matter 

published to 500 people or more be filed with NYS Board of Elections. 

14-107: Independent Expenditure Reporting 
Independent expenditures over $1000 shall clearly state the name of the person who paid 

for or distributed the communication. Prior to making an independent expenditure, must register 
with NYS Board of Elections. 

14-107-a: Prohibited Spending by Independent Expenditure Committees and Political 
Action Committees 

No independent expenditure committee shall contribute to any candidate, committee, or 
PAC, or patty committee. A PAC shall not make any independent expenditure, and may only 
make contributions to any independent expenditure committee if the committee does not have 
common operational control. No candidate, candidate's authorized committee, or party 
committee shall contribute to an independent expenditure committee that is making expenditw-es 
benefitting the candidate. 

14-112: Political Committee Authorization Statement 
Any political committee taking part in an election (other than by maldng contributions) 

must file with the NYS Board of Elections a sworn statement whether the candidate has or has 
not anthorized the committee to do so. 

14-114: Contribution and Receipts Limitations 
An individual may make contributions, loans, or guarantees of funds of up to $150,000 

per year in connection with the nomination or election of persons to state and local public offices 
and paity positions within the State of New York in any one calendar year. 

Note: This provision has been rendered unconstitutional, as applied to contributions to 
independent expenditure-only political committees. Quid pro quo corruption does not arise when 
an individual or co,poration engages in independent spending on political speech. Hispanic 
Leadership Fund. Inc. v. Walsh. 24 FSupp3d 365 (NDNY 2014). 

14-116: Political Contributions by Certain Organizations 
A corporation doing business in New York may make contributions of up to $5,000 in 

any year for purposes related to elections for New York State office, local office, or patty 
positions. 

Note: This provision has been rendered unconstitutional, as applied to contributions to 
independent expenditure-only political committees. Quid pro quo corruption does not arise when 
an individual or co1poration engages in independent spending on political speech. Hispanic 
Leadership Fund. Inc. v. Walsh. 24 FSupp3d 365 (NDNY 2014). 

We have diligently researched recent case law on the issue of whether Atticle 14 of the 
Election Law preempts a local government from enacting campaign finance legislation, and have 
not turned-up additional references other than those cited, on myriad occasions, by Dutchess 
County Legislative Co1mscl. See, Op. NYS Atty. Gen., 1998-3, 1995-46. 
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In I 998, the Putnam County Attorney inquired whether the Putnam County Legislature 
could require all Putnam County vendors and businesses that contract with their county to 
disclose their campaign contributions. The Attorney General determined that New York State 
has fully occupied the area of campaign conttibution limits and of repmiing and disclosure 
receipts, leaving no more for additional legislation at the local level. That opinion has not been 
disturbed. See Op. Atty. Gen. 1998-3. Additionally, the Town of Southampton attempted to 
adopt a local law which prohibited town contt·acts worth more than $1,500 from being awarded 
to persons or businesses that have made at least $100 in campaign contributions to officials or 
candidates for town office. See Op. Atty. Gen. 1995-46. The Attorney General found that this 
law was also preempted by Atiicle 14 of the NYS Election Law. This opinion has not been 
disturbed. 

For the foregoing reasons, we agree with Dutchess County Legislative Counsel's opinion 
that the Pay-To-Play Law in Dutchess County is preempted by Article 14 of the Election Law. 

III. McDonald v. New York City Campaign Finance Board 

We have reviewed the case of McDonald v. New York City Campaign Finance Bd., 40 
Misc.3d 826 (Sup. Ct. New York 2013), 117 A.D.3d 540 (2nd Dept. 2014) and agree with the 
conclusions of Legislative Counsel. The legislation at issue in McDonald is substantially 
different from the Pay to Play local law under consideration and thus the court's holding in that 
case has no legal effect regarding our analysis of the legality of the Pay to Play legislation. 

McDonald addresses the New York City Campaign Finance Act (NYCCFA). This law 
was established to create a voluntary method of financing city wide campaigns for elective office 
with public funds. It was not established to preempt Atticle 14 of the Election Law. Under 
NYCCFA, candidates are given a choice. They may opt into the law and have their campaigns 
financed by the city. If the candidate agrees to receive public financing the candidate must also 
agree to abide the donor contribution and expenditure limitations mandated in the NYCCFA. If 
the candidate opts to fund the campaign privately, contributions and expenditures are governed 
by Atiicle 14 of the New York State Election Law. Rather than preempting the State Election 
Law, the NYCCFA represents a comprehensive method of financing campaigns with public 
funds in the unique political climate of the City ofNew York. 

IV. First Amendment Considerations 

Additionally, we have researched the issue and would like to call to your attention three 
United States Supreme Comi cases which address the constitutionality of campaign finance 
reform laws in light of the First Amendment to the United States Constitution. In addition to the 
preemption issue highlighted above, these cases futiher call into question the constitutional 
viability of a local Pay-To-Play law. In the ttilogy of cases highlighted herein, the Supreme 
Court has evinced its intent that govermnents err on the side of protecting political speech rather 
than suppressing it. These cases stand for the proposition that the only permissible government 
regulation on campaign expenditures is to prevent corruption, and such c01111ption cannot be 
infened or implied. Given these cases, we believe that this proposed local law -- which clearly 
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attempts to prohibit campaign contributions based upon an inference of quid pro quo cotruption -
- would be at risk of failing a constitutional challenge. 

We address the Supreme Court's decisions in the following order. The Buckley decision 
upheld campaign cont1ibution limits but struck down limits on campaign expenditures.2 In 
Citizens United, the Comt firmly held that corporations may not be treated differently from 
individuals with respect to First Amendment free speech rights, and re-affinned the Buckley 
holding regarding corporate independent expenditures. The McCutcheon Comt held that the only 
permissible regulations a government may make on campaign finance contJibutions are those 
which specifically tackle quid pro quo conuption. But, quid pro quo conuption may not be 
established by merely inferring its existence. In our opinion, the nexus of a campaign 
contribution and government work going to the contJ·ibutor does not establish quid pro quo 
conuption. 

Buckley v. Valeo, 424 U.S. 1 (1976) 

In Buckley, the Supreme Comt held that the amount a member of the public may 
contribute to a candidate's campaign may be curtailed, but that the amount a candidate spends on 
his own behalf cannot be curtailed because that would violate the candidate's own First 
Amendment rights. 

Fmther, the Comt held that the amount a member of the public, or a corporation, expends 
independent of a candidate but intended to support that candidacy in defeating an opponent also 
cannot be abridged under the First Amendment. We refer to these expense-otiented donations as 
"campaign expenditures." 

The Supreme Court has drawn a distinct line between limits on campaign conmbutions 
and limits on campaign expenditures. Campaign contribution limits are "only a marginal 
restriction upon the contributor's ability to engage in free communication." Id. at 20, 96 S.Ct. 
612. "A contribution serves as a general expression of support for the candidate and his views, 
but does not communicate the underlying basis for the support." Id. at 21, 96 S.Ct. 612. For this 
reason, laws that restrict campaign contiibutions are permissible, and, in New York, the state bas 
addressed this, as discussed above, in Article 14 of the Election Law. By contrast, campaign 
expenditure limits impose "significantly more severe restrictions on protected freedoms of 
political expression and association." Id. at 23, 96 S.Ct. 612. To the extent that this local Jaw 
seeks to impose a limitation on campaign expenditures based upon an inference of quid pro quo 
cormption, it must fail. 

2 A campaign contribution is money/thing of value that a person/c01poration gives to a political 
campaign/candidate. A campaign expenditure is either (1) money/thing of value that a political 
candidate expends on himself for his campaign or (2) money/thing of value expended by a 
person/co1poration in support of a campaign/candidate. An independent expenditure is 
money/thing of value expended by a person/c01poration in support of a candidate/campaign and 
done so independent of the candidate/campaign. 
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Citizens United v. Federal Election Commission, 558 U.S. 310 (2010) 

The Supreme Comt rnled (I) corporations have First Amendment free speech rights and 
(2) the "government may regulate corporate political speech through identification and 
disclosure requirements, but it may not suppress that speech altogether." 

The Comt also ruled that there is no state interest sufficient to justify a law that entirely 
prohibits corporate and union independent political expenditures. 

Thirdly, the Comt ruled that the only valid governmental interest in regulating campaign 
expenditmes is preventing the reality or appearance of quid pro quo corruption, and independent 
expenditures, precisely because they are uncoordinated with candidates, pose no such threat. 

Mccutcheon v. Fed. Election Comm'n, 134 S.Ct. 1434 (2014) 

In order to be valid, any regulation of campaign contributions must target quid pro quo 
corruption: the direct exchange of an official act for money or "dollars for political favors." Id. 
at 1441. 

Importantly, the Comi held that aggregate limits-restrictions on the amount of money a 
donor may contribute in total to all candidates or committees-"do little, if anything," to futther 
the permissible purpose of combatting quid pro quo corruption, "while seriously restricting 
participation in the democratic process." McCutcheon, 134 S.Ct. at 1442. 

"Spending large sums of money in connection with elections, but 
not in connection with an effort to control the exercise of an 
officeholder's official duties, does not give rise to such quid pro 
quo conuption. Nor does the possibility that an individual who 
spends large sums may garner "irifluence over or access to" 
elected officials or political parties." Id. at 1451 ( emphasis added). 

The Coutt summarized that "the line between quid pro quo c01n1ption and general 
influence may seem vague at times, but the distinction must be respected in order to safeguard 
basic First Amendment Rights .... in drawing that line, the First Amendment requires us to err on 
the side of protecting political speech rather than suppressing it." ld. at 1451. (citing Federal 
Election Comm'r. v. Wisconsin Right to Life, 551 U.S. 449 92007)). 

V. State and Local Safeguards 

Lastly, we call to your attention the specific legislative safeguards which protect the 
County fisc with regard to public contracts. Under General Municipal Law 103, purchase 
contracts involving the expenditures in excess of $20,000 and contracts for public work 
involving expenditures in excess of $35,000 are subject to competitive bidding. These contracts 
are awarded to the "lowest responsible" bidder after public advetiisement for sealed bids. And, 
contracts for goods and services which fall below the monetary threshold are still subject to 
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regulation in that they must be "procured in a manner so as to assure the prudent and economical 
use of public monies in the best interest of the taxpayers of Dutchess County, to facilitate the 
acquisition of goods and services of maximum quality at the lowest possible cost under the 
circumstances, and to guard against fav01itism, improvidence, extravagance, fraud and 
corruption." See, General Municipal Law 104-b. Dutchess County's Division of Central Services 
assures the County's compliance with regard to procurement rules in New York State Law, the 
Dutchess County Charter, and the Code. 

VI. Conclusion 

For all the reasons set fo1th herein, it is our opinion that the proposed local law is fatally 
flawed. 
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TO: 

FROM: 

HON, L, STEPHEN BRESCIA, CHAIRMAN, Orange County Legislature 

Hyun Chin Kim, Chief Assistant County Attorney. 

DATE: December 11, 2017 

RE: Proposed amendments to "Pay to Play" local law 

The Orange County Legislature adopted what is commonly referred to as the "Pay-to
Play" local law, limiting the campaign contribi1tions made by certain individuals/entities who 
contract with the County. The initial local law was amended and the current local law in effect is 
known as Local Law No. 5 of2014, and the Legislature may consider amending the law again. 
In this context it is tinrely to consider the legality of the existing law and any amendment thereto. 

The legal authority used by the Legislature to adopt the law in its present form was the 
County's home rule authority. Home rule, finnly established by Article IX ofNewYork's 
Constitution and State statutes (see Section 10 of Municipal Home Rule Law), authorizes local 
governments to adopt local laws relating to their property, affaiis and government, and laws 
relating to the mode of selection of its officers. However, home rule is not without its 
limitations, including the limitation that a local government may not adopt a local law that is 
preempted by the State, either because the local law is inconsistent with a State statute, (see, e.g, 
Consolidated Edi.son Co. v. Town of Red Hook, 60 N.Y.2d 99, 107 (1983)), or because the State 
Legislature has expressed an intent to preempt local legislation with respect to a given subject 
(see, e.g, New York State Club Assn v, City of New Yor!r, 69 N.Y.2d211, 217 (1987)). As 
succinctly stated by New York's highest court: · 

"[ t]he preemption doctrine represents a fundamental limitation on home rule 
powers. While localities have been invested with substantial powers both by 
affirmative grant and by restriction on State powers in matters oflocal 

1 



concem, the oveniding limitation of the preemption doctrine embodies 'tbe 
lUltrammeled primacy of the Legislature to act ... witb respect to matters of State 
concem.' Preemption applies both in cases of express conflict between local and 
State law and in cases wher~ tbe State has evidenced its intent to occupy tbe field" 
(Albany AreaBldrs. Assn., 74NY2d at377 [emphasis added and citations 
omitted]). Cohen v. Board of Appeals of Saddle Rock, 100 N.Y.2d 395 (2003). 

Here, tbe cunent Pay-to-Play local law appears to be invalid on both tbe inconsistency and 
preemption_ grounds. 

THE COUNTY'S RELIANCE ON THE MCDONALD DECISION, RELATING TO NEW 
YORK CITY CAMPAIGN FINANCE, IS MISPLACED 

When the Orange Co1U1ty Legislature adopted the local law, it considered a June 25, 2013 
memo (the "2013 Memo1") that relied heavily on a New York City case, McDonald v. NYC 
Campaign Finance Board, 965 N,Y.S.2d 811 (New York Cty Sup Ct., May I, 2013); aff'd 
McDonald v. NYC Campaign Finance Board, 117 A.D.3d 540 (1 st Dept., 2014)2, as the legal 

· support for the law. There, the plaintiff, a New York City Mayoral candidate, challenged the 
City's Adrn.in:istrative Code that extended restrictions from the City's Campaign Finance Act 
(CFA). The Orange County Legislature's reliance on the McDonald case was misplaced, as the 
New York City case has no applicability to Orange County for the following reasons: 

1. New York City has public financing for its elections. Orange County does not. The 
enactment and applicability of the City's Campaign Finance Act- the issue actually 
challenged in the McDonald case, has no bearing here in Orange County, which does not 
have any public financing system for its local elections. 

Indeed, the lower court in McDonald specifically stated "the Comt finds that the State 
Election Law is silent on the issue of publicly financed elections" ( emphasis added_ 
and thus, detennined tbatNew York City's CFA was not inconsistent with the State 
Election Law. Since Orange County lacks a Campaign Finance Act -public fmancing -
McDonald case has no applicability'to this County. 

2. Equally if not more important, with l'e.spect to New York City, unlike Orange 
County, the New York State Legislature has special carve out provisions fol· 
campaign finance in State law that do not exist for Orange County or any other 
County electfons. · 

State Election Law Section 14-114(1)3 is clear fu stating: "The following limitations · 
apply to all contributions to candidates for election to any public office or for nomination for any 
such office, or for election to any party positions .... " State Election Law l 4-114(1)(b) then 
specifically sets the campaign finance limitations with paragraph (1 )( a) dealing witb Statewide 
elections, and paragraph l(b) dealing witl1 ofuer elections. Paragraph l(b) reads: 

1 Attached as Exhibit I. 
2 Attached as Exhibit2. 
3 Section 14-114 ls attached as Exhibit 3. Reference is made in particular to 14-114(1) and l 4-ll 4(b )(ii) 
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b. In any other election for party position or for election to a 
public office or for nomination for any such office, no conti;ibutor 
may make a contribution to any candidate or political committee 
and no candidate or political committee may accept any 
contribution from any contributor, which is in the aggregate 
amount greater than: . . . (ii) in tbe case of any election for a 
public office, the product of the total number of registered vote.ts 
in the district, excluding voters in inactive status, multiplied 'by 
$.05, however in the case of a nomination within the city of 
New York for the office of mayor, public advocate or comptroller, 
such amount shall be not less than four thousand dollars nor more 
than twelve thousand dollars_as increased or decreased by tbe cost 
of living adjuslment described in paragraph c of this subdivision .. 
. . (emphasis added). 

In short, the State Statute spells out three different limitations: 

1. $.05 per voter in a party in the case of a primary in tbe District (here the Counfy) and 
then an additional $.05 per voter in the district (the whole County) in the case of a 
general election. 

2. Different limits for NYC 
3. Different limits again (not shown above) for State Senate and Assembly. 

The use of the word "however" in (l)(b) above, makes it clear tbatthe limit to all is $.05 c:x;cept 
for the specified offices in New Yark City and State Senate and Assembly. The use of tbe words 
"any other election ... for public office" makes it even more clear tbat the $.05 per voter 
standard applies to ... any other office otber than those specified. Again, the New Yark State 
Legislature has special carve out provisions for campaign finance in New York City that do not 
exist for Orange County or any other County elections. 

Moreover, as noted above, 14-l l 4(l)(b) prohibits contributions in any election for public 
office greater than (ii) ... the product of the total number ofregistered voters in tbe district, 
excluding voters in inactive status, multiplied by $ .05 .... This provision applies to countywide 
elections. However, in this same provision, the statute specifically addresses elections within tbe 
City of New York for the office of mayor, public advocate or comptroller, stating that 
contributions for nominations for these offices "shall not be less than four thousand dollars nor 
:more than twelve thousand d9llars as increased or decreased by the cost ofliving acljuslment. .. " 
The Ci1Y is also authorized to craft different amounts for the Mayor's race in the General Election 
provided tbe maximum: contribution does not exceed $25,000 . 

. It is well settled that in statutory interpretation, when the language in a statute specifically 
includes a provision but omits it elsewhere, it is done so purposefully. Here, the Election Law 
provided for a range for conttibution limitations for certain local offices in New York City and 
not for elections outside the City. The variation of allowance specifically pennitted in New York 
City has not been carved out for other jurisdictions like Orange County. New York State 
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Election Law for Orange County elections has no minimums and maximums. Rather, State Law 
sets up a straight fonnµla - $.05 per voter - for Orange County offices. In other words, unlike 
the State Law which authorizes special limits for New York City (setting up "not less than nor 
greater than" limitations), the State law has no "not less than nor greater than" limit for County 
elections. Thus, the election for County Legislator, Sheriff, District-Attorney, and County 
Executive are all subject to the $.05 per voter limit. (/Jee Section 14-114 ofNYS Election Law). 

As the statute makes clear1hatNewYork City is governed by a different set of 
requirements than Orange County, the holding in McDonald is limited in its application to New 
Yark City; it is inapposite to the County's Pay-to-Play locallaw. 

LEGISLATIVE IIlSTORY 

Legislative history also supports the conclusion that 1he County's local law is inconsistent 
with the State Election Law. · 

In 1992, the State Legislatw:e enacted the "election refonn act of 1992". Section 24 of 
that 1992 law set up special limits in New York City. That 1992 State Law has been amended 
from time to time yet still maintains the special provision limited to New York City's local 
elections. In fact, the 1992 law after several changes, currently and importantly, still reads: 

"In any other election ... to a public office" the $.05 per 
registered voter in the party where the primary is (in the case of 
primaries) and $.05 per all active voters (for general elections) still 
applies. 

The 1992 law4 was amended in 19935 to remove the office of "President of the City 
Council" - yettbe $.05 per voter limit remained for all local offices except those in NYC. 

The 1992 law was then amended in 19946 to speoifi~ally address the issue relating to $.05 
per voter for all other local electiore ( outside of NYC). That amendment merely said that the 
$.05 per voter applies to voters in "active" status (not "inactive" status- meaning those who 
have been dropped from the local election rolls maintained bythe Board of Elections). Again, 
however, fue $.05 per voter remained in place for all local elections outside of New York City. 

The amendments to the 1992 law was amended again in 1997 by removing references to 
the "New Yoxk City Board of Estimate"' (an entity which no longer exists), yet the $.05 per 
voter for every other election still remained. 

4 1110 1992 lawis attached as Exhibit 4. The applicable section ofthat legislation is Section 24 contained at page 14 
. oftl1e legislation. 

5 See Exhibit 5 
6 See Exhibit 6. This is particularly relevant in that it reiterated the $.05 per voter limit for every other election 
except that it said the $.05 doos not apply to voters in "inactive" status. In other words, had the State Legislature . 
wanted to give localities an option to reduce or modify that $.05 limit, the State Legislature was already dealing with 
that $.05 per voter contribution limit and could have done so-it did not. 
7 Chapter 128 of tho Laws of 1997. -Exhibit 7. 

4 



1he law at issue (14-114) has been amended four times in the past twenty-five years (in 
1992, in 1993, in 1994, and in 1997), yet the $.05 per voter limit was never made "optional"; at 
each and every one of those amendments, the $.05 per voter limit has been kept in place and 
instead specifically targeted offices had different con1ribution limits inserted. However, for 
"any other election" than those named including Orange Couuty the limits are $.05 per 
voter. The reduction of this amount by more than 60% nuder some circumstances in Orauge 
County's Pay-to-Pay law is clearly inconsistent with State Law. 

ORANGE COUNTY DOES NOT HA VE PUBLIC FINANCE LAWS 

The McDonald Court, in holding that the New Yark City campaign finance act (CPA) 
was not inconsistent or preempted by the State Election Law stated "the Court finds it to be an 
acknowledgement of the State legislature, that a system of public campaign finaucing is merely 
another approach to electing public offices other than the one it chose to follow." Since New 
York City chose another approach, through public financing, the lower court held that "Alticle 
14 [ of the Election Law] simply does not address ltselfto locally funded publicly financed 
elections for wholly local offices." Unlike New York City, with its public finance laws, Orange 
County is bouud by the straight formula provisions of fue State Election Law. Therefore, the 
County's Pay-to-Pay local law is on its face inconsistent with and preempted by State Law, 

It should be noted that the Legislature's Juue, 2013 memorandum also refetTed to prior 
Attorney General opinions opining that a local government is not authorized to enact local 
legislation limiting campaign contributions by con1ractors which is precisely the issue here. (See 
Op. Atty. Gen. (Inf.) 95-46 and Op. Atty. Gen (Inf.) 98-3). The June, 2013 memo attempts to 
distinguish these opinions by stating that the Attorney General participated in the McDonald case 
and submitted an arnicus curiae brief in support of New Yark City. However, the Attorney 
General's position in McDonald was that "the City has taken itself out from under Article 14 by 
constructing a system which allocates public funds for campaign fmancing." The Attorney 
General was not arguing nor did it opine on any set of facts other than McDonald applies only to 
New York City, because of its own public finaucing laws specifically allowed by State law. The 
Attorney General opinions noted above that the Legislature's June, 2013 memorandum sought to 
avoid are, instead con1rolling - local governments are not authorized to enact local legislation 
limiting campaign con1ributions by con1ractors. 

THE LEGISLATIVE BILL MEMO FROM 1992 MAKES IT PERFECTLY CLEAR 
THAT THE "NEW" CONTRIBUfION LIMITS (DIFFERENT THAN $.05 PER VOTER) 
APPLYLOCALLYONLYTONEWYORKCITY 

Every State Legislation is accompanied by a "Memorandum of Support of Legislation''. 
This document, commonly referred to as a "Bill Memo," details the provisions of the legislation, 
including a "summary of specific provisions". The Bill Memo setting up the campaign finance 
limitations states the following for the 1992 law: 

A. Reduces contribution limits as follows for: statewide aud 
citywide office in New York City to $12,000 for major party 
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.. 
primaries and $25,000 for general elections; for state senator to 
$4,000 for primaries and $6,250 for general elections; for member 
of assembly $2,500 each for primaries and general elections. 
Establishes a new contribution limit of $4,000 for minor party 
primaries for_ statewide and citywide office, (eff 1/1/93 except 
1/1/94 for New York City. 

Plainly, the law sets smaller limits only for New York City -which has public financing. 8 

Governor Mario Cuomo, when he signed the 1992 bill into law, also made it clear that the 
bill did not apply to all local elections. In his memo of approval he wrote "[t]he bill does enact 
liruits on the amounts contributors may contribute for many elections, including the races for. 
Governor and Legislature ... " 

The State Ethics Commission also noted in its memo on the legislation that it only 
provided contribution limits for "some" offices. 9 

CONSTITUTIONAL ISSUES RAISED 

' As aptly noted by the former County Attorney Richard B. Golden in County Attorney 
Opinion 96-4 and referenced in the J1me, 2013 memo: 

The County is preempted by State law from enacting caropaign 
finance reform to any campaign finance issue that is within the 
scope of existing State Campaign firuU1ce law. However, the State 
could, at the request of the County, pass special legislation 
permitting such reform. If the State passed such special legislation 
for Orange Cotmty, it could do so only in such a way that would 
not abridge any constitutiona1 rights and protections, including the 
First Amendment :freedoms of speech and association, and the 
Equal Protection Clause. 

There is no argrm1ent that limitations on campaign contributions can be lawful. Indeed, 
the very question here involves the State's campaign finance laws. The question is how to enact 
a law in a way that would not abridge any constitutional rights and protections, including the 
First Amendment freedoms of speech and association, and the Equal Protection Clause. That 
specific question is not answered in the Legislature's June 2013 memorandum analysis. 

·It should be noted, however, that 1he June, 2013 memorandum cites to the case of 
Ognibene v. Parkes, 671 F.3d 174 (2nd Cir. 2011). In that matter, the Court noted that campaign 
contributions should be viewed as an indirect constraint on First Amendment rights and 
therefore, strict scrutiny ill not the standard but any law should be narrowly drawn to reflect 
sufficient state interest. The County's Local Law is susceptible to_ an argument that it is arbitrary 
and thus, cannot sustain a challenge on sufficient state interest grounds. 

8 See Exhibit 8 " Bill Memo-Senato Bill 7922/Assembly Bill 11505 of1992 
9 The Bill Memo, Governor's letter, and State Ethics Commission's documents are attached together as Exhibit 9. 

6 



While fue loca1 law, on its face, appears neutral and claims to cover any candidate, as 
applied, the only contJ.ibutions that are effectively limited are conilibutions to fue County 
Executive then holding office. As such, it violates the Egua1 Protection clause. 

The local law states; 

No professional business entity who contracts with the County of 
Orange or its boards shall make a monetary or in-kind contribution 
to: 

a.) An individual holding the position of Orange County 
Executive, Orange County Clerk, Orange County District Attorney 
or Orange County Sheriff or is a candidate for said position if that 
contract must be approved or voted on by such individual;" . 

Under the County Charter, only the County Executive is empowered to enter into-a 
contract. Thus, unlike the other offices listed in the local law, only the County Executive 
holding office is limited from receiving campaign contributions by every contractor. As applied, 
since the other public offices referenced in the local law do not approve or vote on contracts in a 
manner that binds the County, the law in essence has no effect on fuose offices. More 
impmtantly, a candidate for the office of County Executive, or any of the other named offices, 
cannot possibly approve or vote on a County contract, and thus is not treated in an equal fashion 
under the law as is the sitting County Executive or other noted office holders. In practice, the 
only individual who approves all contracts for the County and thus is encumbered by restrictions 
on campaign contributions is the County Executive holding office; the candidate is not subject to 
the campaign finance contribution limits as he or she does not approve or vote on any County 
contracts. Under these clear and indisputable facts, the Pay-to-Pay Jaw by not applying its 
restrictions on campaign contributions equally to all the public offices and potential candidates is 
constitutiona1Jy in.furn, as it violates the Equal Protection clause. 

THE LIMITATlONS OF IN-KIND CONTRIBUTIONS OF THE LOCAL LAW lS IN 
CONFLlCTWITHSTATELAW 

The cmrent Pay-to-Play local law contains a provision limiting "in-kind" contributions. 
(See section 3 of LL No. 5 of 2014). The local law defines an "In-kind contribution" in section 
2(e).10 

Section l 4-100(9)(3)(A) of the State Election Law defines the term "contribution". 11 It 
states in pertinent part, "the term contribution shall not include: (A) tl1e value of services 
provided without compensation by individuals who volunteer a portion or all of their time on 

10 See Exhibit l 0 
11 14-100(9) reads in pertinent part: "the te1m contribution shall not include: (A) the value of services provided 
without camponsntiou by individuals who volunteer a portion or all of their time on behalf of a candidate or political 
conunittce, .. ,n, · 
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behalf of a candidate or-political committee ... " Orange County's local law limiting in-ldnd 
contributions prohibits what State Jaw permits and is plainly inconsistent with the State law. As 
State Jaw preempts any conflicting local law, this provision oftbe local law is also unlawful. 

CONCLUSION 

We respectfully submit that prior to enacti_ng any local legislation concerning campaign 
contributions, a subject that poses a myriad of state and constitutional questions, a studied and 
intentional process is necessary. As advised in 1996 by tbe then County Attorney (noted in tbe 
2013 Memo), Orange County has a legally valid path to reduce and/or regulate contributions in 
many reapoects. That authority would come from the State in the form of a home rule bill that 
follows the normal legislative process, and could be crafted in a manner tbat avoids tbe present 
law's constitutional pitfalls. The cturent local law is unlawful for each of the above stated 
reasons, should be 1'escinded, and the proper procedure - a home rule process - utilized. 

CONCURRENCE OPINION 

I, Richard B. Golden, of Burke, Miele, Golden & Naughton, LLP, was engaged as Special 
Counsel to tbe Office of tbe County Attorney to review in the context of existing law the issue of 
the legal prop1iety of the County's Local Law No. 5 of 2014 (commonly known as the "Pay-to
Play" campaign contribution law). I have reviewed the County Attorney memorandum above 
and it is entirely consistent with my independent legal research on tbe topic. I concur completely 
in tbe analysis and conclusions of the above memorandum. 

Rl 
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The foregoing Resolution No. 2018225, A Local Law Regulating Campaign 
Finance by Imposing Contribution Limits on Those Doing Business with 
Dutchess County to Candidates and Elected Officials for County Office and 
Setting Maximum Spending Limits for Elections, was laid on desks on 
August 20, 2018, and pulled by Chair on September 4, 2018. 

No further action was taken on this resolution. 



There being no further business, the Chair adjourned the meeting at 
9:28 p.rn. 




